Indiana Law Journal
Volume 10

Issue 4

1-1935

Proceedings of the Mid-Winter Meeting

Follow this and additional works at: https://www.repository.law.indiana.edu/ilj
Part of the Legal Profession Commons

Recommended Citation
(1935) "Proceedings of the Mid-Winter Meeting," Indiana Law Journal: Vol. 10 : Iss. 4 , Article 3.
Available at: https://www.repository.law.indiana.edu/ilj/vol10/iss4/3

This Special Feature is brought to you for free and open
access by the Law School Journals at Digital Repository
@ Maurer Law. It has been accepted for inclusion in
Indiana Law Journal by an authorized editor of Digital
Repository @ Maurer Law. For more information, please
contact rvaughan@indiana.edu.

Article 3

PROCEEDINGS OF THE MID-WINTER MEETING

portance, cannot be postponed and must occupy almost their exclusive
attention. Furthermore, they are not interested fundamentally in change.
Their psychology is against it. They administer an existing system of law.
They do not have, as judges, the imagination which is necessary for research
studies instituted to devise new methods of administering justice.
The judicial council, on the other hand, has all the qualifications necessary
to develop and use proper research facilities. In the first place, the personnel of the council would be selected on the basis of interest in such
studies. In the next place, the judicial council would function continuously,
and in the third place, that would be its primary business.
If it be assumed that the foregoing study of the various agencies available for the regulation of judicial procedure, has indicated the judicial
council as the one best qualified for the purpose, the question still remains,
should it have power both to prepare and propose rules and to give them
full legal effect?
I believe its power should be limited to the preparation and submission
of such rules as it considers desirable, leaving the final enactment either to
the legislature or to the court.
But I think a legal presumption should be indulged in favor of its proposals. There has been an enormous amount of relatively futile work
done by judicial councils. They ought to have produced much more extensive
results. The Judicial Council of Massachusetts is undoubtedly the most
successful of all the judicial councils in the country, but that council, consisting of a group of unusually able and interested lawyers, meeting every
two weeks, year after year, to study the problems of procedure in Massachusetts, has achieved results which, while substantial, seem to me utterly
inadequate. Its proposals have been ignored where they ought to have
been followed, and for that reason they have doubtless often been too restricted and restrained. Such a council ought not to be in a position where
its suggestions have no legal status in the scheme of government. How can
the work of the council be made more effective?
I suggest that when the judicial council presents its recommendations
to the legislature or to the court, according as one or -the other has legal
control over the processes of procedure, those proposals be first accorded
the presumption of adequacy and suitability, to be followed by full legal
effectiveness unless affirmatively rejected within a definite period by the
controlling authority.
This would offer adequate protection against inadvisable changes. The
proposals of the council should be published, in order to make them a subject for public discussion and criticism. And if they are rejected by the
final authority, it should be by resolution of the legislature or by a written
and published opinion and order of the court. Such a legislative veto has
been employed in England as a safeguard against inadvisable rules of court,
and it has been introduced into the recent act of Congress conferring upon
the United States Supreme Court power, by general rules, to consolidate
legal and equitable procedure in the federal courts.
A plan of this kind would seem to offer the public the. maximum opportunity to utilize the invaluable services of a judicial iouncil, while preserving
an effective check upon proposals of doubtful value.
PROCEEDINGS OF THE MID-WINTER MEETING
The annual mid-winter meeting of the Indiana State Bar Association
was held in the Assembly Room of the Claypool Hotel in Indianapolis,
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Saturday, December 15. In addition to the regular reports of the standing
committees, a summarization was given by Dean Bernard C. Gavit of the
report of the State Committee on Governmental Economy insofar as it
pertained to the administration of justice. This report was published in
full in the December issue of the Indiana Law Journal.' Since this committee had no official connection with the Indiana State Bar Association,
Dean Gavit's remarks were not in the nature of a report to the Bar Association, and therefore, the work of the committee was not subject to acceptance or rejection by the Association. President Fox, accordingly, declined
to open the meeting for discussion of the report until the rules had been
suspended by vote of the Association. Upon suspension of the rules, Mr.
Ben Small of Terre Haute moved that the recommendations, as drafted,
by the sub-committee on the Administration-of Justice be disapproved by
the Association with the exception of the bills pertaining to the rule making
power of the courts and the judicial council. This motion was seconded by
Mr. Thomas O'Mara of Terre Haute. After discussion, an amendment was
offered by Judge Miller providing for a questionnaire on the various recommendations in the report. A motion to table the amendment was made by
Mr. O'Mara and seconded by Mr. Small. The motion to table was carried,
whereupon President Fox ruled that the original motion by Mr. Small was
also tabled.2 This action concluded the discussion of Dean Gavit's remarks.
The following reports of committees were made by their respective chairmen, each of which was approved by vote of the Association.
Membership Committee.
The Membership Committee is pleased to report a substantial gain in
membership since the last annual meeting.
We hope and believe that by the next annual meeting the gain will be
still greater.
The individual members from each district are showing a commendable
interest and doing good work.
The present membership as compared with that of last summer, is as
follows:
July 1, 1934
December 14, 1934
Regular members ---------------------1,083
1,098
Junior members -----------------------62
123
Student members ----------------------71
242
1,216
1,463
Membership on December 1, 1934---------------------------1,463
Less the following:
Loss by death since July 1, 1934 ---------------------------9
Loss by resignation since July 1, 1934 -----------------------1
-

10

Net total -----------------------------------------------1,453
Increase in membership since July 1, 1934 ----------------------237
The Association has received a request from Hon. C. V. McAdams, of
Lafayette, that he be made a Life Member under our by-laws.
1 10 Indiana Law Journal, 111.
2

For an explanation of this ruling, see p. 247, infra.
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Our by-laws provide as follows:
"Any member of this Association in good standing may for good cause,
by vote of the Association, upon recommendation of the Membership Committee, at any annual meeting, be continued as a life member of the Association without the payment of dues."
We believe that good cause, as referred to in this by-law would be where
the member has (1) been a member in good standing for at least 20 years;
(2) has retired from the active practice of the law; and (3) is not actively
engaged in any other business or occupation.
It is recommended that since Mr. McAdams meets all of these requirements, he be elected as a.life member of this Association, without the payment of dues.
Mr. McAdams states that he became a member more than 40 years ago,
when General Harrison was president of the Association.
Committee on Legislation.
Your Legislatiire Committee, consisting of Messrs. John W. Eggeman,
Harvey B. Hartsock, William H. Hill, Frank R. Miller, Judge William A.
Pickens, and John W. Scott, together with the writer, begs leave to report
that since its appointment several months ago it has met several times and
has mapped out a plan of submitting and having passed the three bills
heretofore approved by the Association.
Your Legislative Committee has not concerned itself with the phraseology
and form of these bills, that having been taken care of by the Association,
its Committees and the Board, but rather we are considering it our task
to have these bills introduced and effected into laws.
The three bills to be submitted to the coming legislature are as follows:
First, a bill creating a judicial council;
Second, a bill giving the Supreme Court rule-making power as to the
procedure for this state, and
Third, the universal lawyers' licensing bill, sometimes called the integrated
bar bill.
Lawyers are students of phraseology and form and we are confronted
with the grave danger of the lawyers of the state quibbling about such
phraseology and the forms of these bills; that appears to be our first problem.
It is evidently your idea, and it is our idea, that we must convince the
lawyers of Indiana that the phraseology and form of these bills, together
with the propriety of introducing the same, has been well and thoroughly
considered by the officers, committees and members of this Association for
several years, and that it is now our task and that of the bar of this state to
take these bills as they are now prepared and, without further consideration
of such phraseology and form, to get behind them and exert all of the
legitimate persuasion possible to have these bills passed and signed by the
governor of this state.
In this connection we have organized a program that calls for the combined effort and cooperation of the members of this Association, and particularly a list of key men in each county, to bend their efforts, legitimately
and ethically, of course, to prevail upon the legislators to support these bills.
The public has uniformly approved both the passage and the enforcement of the three bills in other states, so that we may expect little opposition
and considerable aid from that source.
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Committee on Illegal Practice of Law.
The illegal practice of law has been the subject of thought by lawyers
for many years but until fairly recently only occasional efforts have been
made to stop such practices. In 1930 the American Bar Association appointed its first special committee on the subject and this committee was in
1933 made a standing committee. This committee has made an intensive
study of the subject and has published its findings and the results of its
research, as a consequence of which during the last two or three years
there has b.ei a very general movement by Bar Associations throughout
the country to stop practices of this kind.
The American Bar Association has from time to time printed or mimeographed the proceedings of its committees on the Unauthorized Practice of
Law and has caused special research to be made into the more common
forms of unauthorized practice and the action taken by various groups to
stop such practice. Only this year, the American Bar Association has caused
to be published a hand-book on the Unauthorized Practice of Law, prepared
by Frederick C. Hicks, Professor of Law at Yale Law School, and Elliott
R. Katz, a member of the Connecticut bar. In this hand-book, the statutes
relating to unauthorized practice are assembled, as are reported cases on
the subject, as well as statements of principles adopted by Bar Associations,
and other organizations interested in the subject, such as the Trust Division
of the American Bankers Association, and other associations of fiduciaries.
All of these reports and publications of the American Bar Association have
been made available to your committee and have been studied by it and
easily can be made available to interested local groups.
Former committees of this Association have also studied the question
and made reports. We refer particularly to the reports submitted by Chairman Glenn D. Peters at the annual meetings in 1932, 1933 and 1934. We
concur in the statements and recommendations contained in these reports,
and this report should be considered as merely supplemental thereto.
A questionnaire sent out in March, 1934, to local bar associations by
the American Bar Association indicates that the illegal practice of law is
found to have taken a number of different forms practiced by a number of
different agencies, which may be classified very generally as follows:
1. Banks and trust companies.
2. Collection agencies.
3. Title and abstract companies.
4. Trade associations and other service organizations.
5. Justices of the peace and notaries public.
6. Disbarred and suspended attorneys.
Your committee has so far considered only the illegal practice of law
by banks and trust companies, leaving consideration of such practices by
the other agencies enumerated above to later consideration. The nature
of the practices of banks and trust companies, believed by your committee
to be illegal, are indicated later in this report in connection with suggestions
for remedies. We do not believe that all banks and trust companies are
guilty of illegal practices of this kind. We believe that there is less of it
than formerly and that the agitation of the last two or three years materially
has lessened such practices even where formal action has never been taken.
In a general way, remedies proposed to stop the illegal practice of law
may be classified as follows:
"1. Criminal prosecutions or proceedings by way of injunction, quo
warranto or contempt.
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2. Legislation.
3. Agreements or declarations of principles concurred in by the banks,
or their representatives, on the one hand, and the lawyers, or their representatives, on the other.
Your committee believes and it sems to be the consensus of opinion
among those who have studied the subject, that whenever reasonably possible
the last named method is the best, i. e., by agreement upon principles or by
specific contracts.
Litigation is expensive and accomplishment by that method slow.
Legislation does not seem to be necessary. It is now illegal for corporations to practice law in Indiana. The legislature could only define what
constitutes the practice of law, and a conclusive definition would be difficult.
It seems better to accept the general rule that the practice of law by corporations is illegal and by this rule test each particular practice as it arises.
There have been and will be disagreements among lawyers as to whether
or not certain practices are illegal and as to how far we should attempt to go.
Each local bar association will have its own particular abuses to be remedied
and, if possible, should work out with the banks and trust companies working
agreements proscribing all illegal practices. Where satisfactory working
agreements cannot be reached, and illegal practices persist, then appropriate
legal proceedings should be instituted promptly and prosecuted vigorously.
In our consideration of the subject, we must not be wholly selfish. We
must bear in mind that, while banks and trust companies have been condemned these last few years, our profession has not been free from criticism.
What is undertaken must inure to the public benefit, else we will only invite
more criticism. We must be right in what we undertake, and the public
must be shown that we are right. The practice of law by corporations is
illegal, but more important than that, in any efforts made to stop such practice, is that such practice is not in the public interest and this must be taught.
The negotiation of agreements or declarations of principles with banks
and trust companies should be undertaken by each group or community
where abuses exist. It has seemed to your committee that the following
points cover the principal abuses and forms of illegal practice by banks
and trust companies, and they are suggested for whatever help they may be
to local groups in their negotiations.
A bank or trust company shall not:
1. Advertise or represent that it (a) maintains a law department or
salaried attorney, or (b) will draw wills or legal instruments of any kind,
or (c) will give legal advice.
2. Publish, distribute or furnish to the public forms of wills, trust
agreements, deeds, leases, mortgages, contracts or other legal instruments.
but may furnish such forms to attorneys.
3. Permit any of its officers, employees or salaried attorneys to give
legal advice to anyone other than to such bank or trust company, its officers
and employees, as such.
4. Prepare by any of its officers, employees or salaried attorneys any
will, codicil, deed, mortgage, lease, bill of sale, contract, or other legal instrument, to which it is not a party, or to which it is a party in a fiduciary
capacity. When such bank or trust company is named in any such legal
instrument as executor, guardian, trustee or other fiduciary, counsel for such
bank or trust company may collaborate with counsel for the parties.
5. Authorize or permit any of its officers, employees or salaried attorneys to prepare any legal instrument to which it is a party without first
requesting the other party or parties thereto to consult an attorney of his or
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their independent selection, who does not represent such bank or trust company in such transaction, and will not directly or indirectly recommend or
influence the selection of any particular lawyer or list of lawyers.
6. Authorize or permit any of its officers, employees, or salaried attorneys to ask or receive fees for legal services rendered by them for such
bank or trust company in connection with its acts in any fiduciary capacity
(such as executor, administrator, trustee, guardian, receiver, or trustee)
or itself ask or receive compensation for such legal services.
7. Except by the attorney representing it in such administration, appear in any court in connection with any matter in which it is acting as
receiver, administrator, executor, guardian, trustee, or in any other fiduciary
capacity.
In the event agreements are negotiated, provision might also well be
made for the arbitration of controversies with respect to the meaning or
application of the agreement to specific facts.
Your committee believes that the prohibitions above outlined are reasonable. They are supported by sound reason and judicial precedent. They
do not deny banks or trust companies any rights to which they are legally
entitled. Nor are they designed solely .for the lawyers' profit. They are
necessary to assure the unbiased counsel that is impossible when the fact
of employment or selection by the bank almost necessarily creates a divided
allegiance.
If agreements cannot be reached and any of the practices prohibited by
the form of agreement persist, then prosecution or injunction, quo warranto
or contempt proceedings are not only recommended but urged, and steps to
censure or discipline participating lawyers should not be neglected.
Committee on Jurisprudenceand Law Reform.
At the mid-year meeting of the Association held in July, 1932, your
Committee on Jurisprudence and Law Reform recommended the approval
by the Association of two bills for submission to the 1933 session of the
General Assembly: (1) a bill creating a Judicial Council, and (2) a bill
restoring the rule making power to the Supreme Court. The Association
approved the report of the committee and adopted the two bills as a part of
its legislative program. Although the bills failed to pass, the Association
has, at each meeting since, reaffirmed the action taken in 1932 and has
continued to recommend both bills for adoption by the legislature.
Your committee, at the request of the Board of Managers, has recently
reviewed both of these bills, and as a result of such review made a report
to the Board of Managers, recommending several slight changes in the
Judicial Council Bill. Our report was approved by the Board of Managers,
and we now herewith submit to the Association the original Rules Bill and the
slightly revised Judicial Council Bill and recommend that they be approved
by the Association, and that both bills be submitted to the 1935 session of the
General Assembly, with recommendations for their passage.
The Board of Managers also referred to this committee the Integrated
Bar Bill heretofore approved by the Association, and the bill accomplishing
substantially the same result by empowering the Snpreme Court to organize
the bar by rules of court recommended by the Committee on Reorganization
of the Bar. This committee reported both bills back to the Board of Managers without recommending any changes and without making a choice between them. At the Board meeting held November 3rd, which your chairman
attended, the Board approved the bill heretofore adopted by the Association,
with the exception that the dues for lawyers in the active practice is reduced
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from seven dollars to five dollars per year and the requirement that the
President and Secretary-Treasurer must be selected from the Board of Managers is removed, making such selection from the Board permissive but not
obligatory.
The Board also approved the form of the bill for organizing the bar by
rules of the Supreme Court, and, subject to the approval of this Association,
authorized the President and Legislative Committee to substitute it in the
event that serious opposition should develop to the bill heretofore approved.
The only objection urged to this shorter bill was that additional burdens,
though relatively slight, should not be added to the Supreme Court except
when absolutely necessary.
The Board of Managers also referred to your Committee the question of
whether any change should be made in the law of Indiana with respect to
the selection of judges. A study of this question is in the hands of a subcommittee of the Committee on Jurisprudence and Law Reform, consisting
of John R. Browne, Chairman, Albert L. Rabb and Louden L. Bomberger.
The sub-committee has not yet completed its study of this question, and your
Committee is, therefore, unable to report at this meeting and asks for further
time.
President Fox, on November 28, 1934, referred to your Committee the
request of the Indiana State Medical Association that some committee from
the Indiana State Bar Association confer and collaborate with the committee
from the Indiana State Medical Association on the question of expert testimony. Your Chairman has appointed a sub-committee, consisting of Judge
Alphonso C. Wood, Chairman, Allison E. Stuart and Clyde W. Reed, to
confer with the committee appointed by the Indiana State Medical Association. This sub-committee is not yet ready to report.
Copies of the Judicial Council Bill, the Rules Bill and both Bar Bills, as
revised, are hereto attached, and, in accordance with the action of this Association heretofore taken and the action of the Board of Managers, this
Committee recommends that they be submitted to the ensuing session of theGeneral Assembly for enactment.
A BILL for an Act establishing a Judicial Council, prescribing its powers and
duties and making an appropriation for carrying out the purposes of the
Act.
Be it enacted by the General Assembly of the State of Indiana:
Section 1. There is hereby established a Judicial Council, which shall
consist of one of the judges, or a former judge of the Supreme Court, to be
selected by a majority vote of the judges of the Supreme Court; one of the
judges, or a former judge of the Appellate Court, to be selected by a majority
vote of the judges of the Appellate Court; two Circuit or Superior Court
judges, to be selected by a majority vote of the judges of the Supreme
Court; the Chairman of Judiciary "A" Committee of the State Senate; the
Chairman of Judiciary "A" Committee of the State House of Representatives; a member of the faculty of a Law School located in Indiana, to be
selected by the Governor; and two members of the Bar of the State of
Indiana, who have each practiced law at least ten years in the State, to be
selected by the Governor. The person or persons whose duty it is to make
such selection shall make their original selections and notify the Chief Justice
of the Supreme Court thereof within sixty days after the taking effect of
this Act.
Section 2. The term of each of the members of the Council, except the
Chairman of Judiciary "A" Committee of the Senate and the Chairman of
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Judiciary "A" Committee of the House of Representatives, shall be for a
period of four (4) years from the date of their respective appointments.
The term of the member who is Chairman of Judiciary "A" Committee of
the Senate, and the term of the member who is the Chairman of Judiciary
"A" Committee of the House of Representatives shall be for their respective
ternis of office as Chairman of such committees. All vacancies shall be filled
for the remainder of any term by appointment by the official or officials
having the original power of appointment.
Section 3. The time and place of the first meeting of the Council shall
be fixed, and the members shall be notified thereof by the Chief Justice of the
Supreme Court. At such first meeting, the members shall elect a Chairman
from among their number. The Council may make, and from time to time
modify the rules for its procedure and the conduct of its business, may employ
a secretary and may employ such clerical assistants, may procure such office
supplies, and may incur such other expense, as shall be necessary in the performance of its duties.
Section 4. Regular meetings of the Council shall be held at the seat of
government on the second Monday in April and October of each year. Other
meetings, either regular or special, may be provided for by rules adopted
by the Council.
Section 5. It shall be the duty of the Council:
(1) To continuously survey and study the operation of the judicial
department of the state, the volume and condition of business in the courts,
whether of record or not, the methods of procedure therein, the work accomplished, and the character of the results;
(2) To receive and consider suggestions from judges, public officers,
members of the Bar, and others as to remedies, for faults in the administration of justice;
(3)
To devise ways of simplifying judicial procedure, expediting the
transaction of judicial business, and correcting faults in the administration
of justice;
(4) To submit from time to time to the courts, the judges, or any other
officer or department, either upon the request of any such court, judge, officer
or department, or upon the Council's own motion, such suggestions or recommendations as it may deem advisable for changes in rules, procedure or
methods of administration, or upon any other matter pertaining to the
judicial system;
(5)
To report annually, on or before December 1st of each year, to the
Governor and to the Supreme Court on the condition of business in the
courts, with the Council's recommendations as to needed changes in the
organization of the judicial department or the courts, or in judicial procedure.
Such reports shall be public records and copies thereof shall be filed with the
Clerk of the Supreme Court and with the Legislative Reference Bureau
and shall be accessible to the Bar and to the public generally.
(6) To collect, compile, analyze and publish statistics and other information pertaining to the judicial system.
Section 6. Judges and other officers of the courts, whether of record
or not, and all other state, county and municipal officers shall render the
Council such reports as it may request on matters within the scope of its
duties.
Section 7. Members of the Council shall receive no compensation for
their services, but shall be allowed their actual expense while on business for
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the Council, and the Council shall be allowed its expenses, to be paid out of
any funds appropriated for that purpose, upon the approval of the Chairman
of the Council.
Section S. For the purpose of defraying any and all expense which may
be incurred in the administration of this Act, there is hereby appropriated
out of any money in the general fund not otherwise appropriated, the sum
of not to exceed $annually.
A BILL for an Act relating to procedure in the courts of this state; conferring powers upon the Supreme Court to make, prescribe, enforce, and
promulgate rules and regulations in regard thereto; and repealing all
laws in conflict therewith.
Be it enacted by the General Assembly of the State of Indiana:
Section 1. All statutes relating to procedure in any of the courts of this
state shall hereafter have force and effect only as rules of court, and shall
remain in effect unless and until modified or rescinded by rule or rules made
pursuant hereto. The Supreme Court, by a majority vote thereof, shall have
the power from time to time to adopt, modify or rescind any rule of court.
All rules of court so adopted, and all those modifying or rescinding any
former rule shall be promulgated under such rules as the Supreme Court
shall adopt.
Section 2. Other courts of the state shall have the power to establish
rules for their own government, supplementary to and not conflicting with the
rules prescribed by the Supreme Court.
Section 3. All laws or parts of laws inconsistent with this Act are hereby
repealed.
A PROPOSED BILL for an all-inclusive or self-governing Bar in IndianaConcerning Attorneys at Law and the Practice of Law; creating a Board
of State Bar Managers and defining its powers and prescribing its duties,
qualifying it to accept gifts and donations and to hold and dispose of
real and personal property; defining the State Bar of Indiana and its
membership; providing for an annual license fee to be exacted from
practitioners of the law in this State; pertaining to professional conduct
of members of the Bar; and repealing inconsistent laws.
Section 1. Compositi6n of state bar managers. There is hereby created
the Board of State Bar Managers of Indiana (hereinafter referred to as
"the Board of Managers") consisting of a manager for each congressional
district, chosen from among their number by the members of the State Bar,
hereinafter defined, residing in such district.
Sec. 2. Organization committees; elections. Within ninety days after
this act shall be in force, the several members of the Board of Managers of
the Indiana State Bar Association then holding such office, functioning as
the organization committee of the State Bar, shall adopt and promulgate rules
for, and within thirty days thereafter hold and conduct an election by all
members of the State Bar whereat there shall be chosen the first twelve
managers. After the first, each election shall be held on the first Monday in
July of each year, but provision may be made for earlier deposit and transmission of ballots. Any system of election prescribed shall contemplate votes
by secret ballot and provide for the transmission of individual ballots .by
mail. Two nominees for each office to be filled by election shall be selected
under such rules as the organization committee, for the first election, and the
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Board of Managers, for any subsequent election, may, from time to time,
prescribe. Any twenty-five members of the State Bar in any congressional
district may also, by petition to the organization committee or the Board of
Managers, cause to be put on the ballots the name of any member of the
State Bar residing in such congressional district as nominee for manager
from such district. All nominations shall be made not more than thirty nor
less than twenty days before election, and a ballot mailed to each member at
his address shown by the records of the State Bar at least fifteen days before
such election.
Sec. 3. Qualifications and terms of office of manager; vacancies. All
managers shall be elected for a period of two years; provided, that of the
first managers, one-half thereof shall be chosen by lot among them to serve
for the period of only one year. The term of each elected manager shall
commence and end on the first Monday in September. The managers shall
fill vacancies occurring during the term of any manager, until the next regular eh lion, at which time, if the term of the vacating manager has not
expired, the vacancy shall be filled for the unexpired term. Incumbency of
a judicial office shall not be a disqualification for any office of the State Bar.
Sec. 4. State bar defined; classification; license. The State Bar of
Indiuia shall consist of the judges of the Supreme, Appellate, Circuit,
Superior, Criminal, Municipal, and Probate Courts of this state, and all
persons who now are, or who may hereafter become entitled to practice law
in the Supreme Court of the State of Indiana, and such persons shall continue members of the State Bar until their names are struck from the roll
of membership of the bar of said Supreme Court. All members of the
State Bar shall be classified, either as active or inactive members. Inactive
members shall be those members who have formally requested the secretary
of the Board of Managers to enroll them as such, and they shall not be
entitled to hold office or vote under the provisions of this act. They shall
be entitled to return to the active list upon their written request and the
payment of active member's license fees as herein provided. They shall
not hold themselves out to the public as active practitioners so long as they
shall remain on the inactive list. Active members shall pay to the treasurer
of the Board of Managers annually, as a license fee, the sum of five dollars;
inactive members shall pay annually to the treasurer of the Board of Managers, as a license iee, the sum of two dollars; all license fees shall be payable
on or before September 1st, of each year, commencing with the year 1933.
No member of the State Bar who is in arrears in the payment of license
fees shall be permitted to practice law, except to represent himself, in any
court of this State until such arrearage has been paid.
Sec. 5. Secrctary, treasurer, and other employees, and expenses. A
secretary and treasurer of the Board of Managers shall be selected annually
by it, and need not be members of the State Bar; the Board of Managers
shall appoint and employ such other officers, employees and committees as it
may deem appropriate and needful to carry out the purposes of this act,
and to fix and pay salaries and expense, including necessary expense of the
officers and members of the Board of Managers when attending to their
official duties. All money received by the State Bar shall be paid into the
State Treasury and kept in a separate fund known as the State Bar Fund.
Any and all expenses properly incurred by the Board of Managers within
the provisions of this act shall be paid out of said State Bar Fund on warrants of the Auditor of State issued on requisition of the Board of Managers
over the signature of its President and Secretary. The disbursements of
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said Board of Managers shall not exceed the balance in said account, and
there is hereby appropriated for the purpose of said State Bar all of the
receipts and income of said State Bar Account for each respective year;
Provided, that any unexpended balance in said State Bar Fund shall remain
appropriated for said purposes, and shall not be covered into the general
fund. The treasurer of the Board of Managers shall under the direction of
said Board, within thirty days after the end of each calendar year, make
under oath a report of all receipts and disbursements to the Governor.
Sec. 6. Powers and duties of Board of M1anagers. The State Bar of
Indiana shall be governed by said Board of Managers, which shall have the
powers and duties hereinafter and hereinbefore conferred, and in addition
thereto, the following:
(a) The Board of Managers shall be charged with the executive functions of the State Bar, the enforcement of the provisions of this act, and the
adoption of reasonable By-laws and Rules.
(b) With the approval of the Supreme Court of Indiana, the Board of
Managers shall have power to formulate and enforce rules designed to
promote respect for the law and its administration, the integrity of the bar,
expedition of litigation, fidelity of counsel to client and to the courts, and a
wholesome practice of fair dealing among counsel. Such -rules, when duly
promulgated, shall be binding on all members of the State Bar and breach
thereof shall be cause for complaint against the offending member.
(c) Under such rules of procedure as it may adopt with the approval of
the Supreme Court, the Board of Managers shall investigate all complaints
that may be made concerning the professional conduct of any person admitted to the practice of the law. The accused shall have reasonable notice,
the right to defend, to be represented by counsel, to cross-examine witnesses,
and to introduce evidence. Witnesses shall be examined under oath and
their attendance compelled on a subpoena under the hand of the secretary
of the Board of Managers, which shall be enforcible in the manner provided
by law for the compulsory process in taking depositions. The hearing shall
be held in the county where the member resides or where the offence was
committed, as the Board of Managers may determine. In all cases in which
the investigation, in the opinion of the majority of the Board, justifies such
a course, it shall recommend to the Supreme Court such disciplinary action
as the case shall in its judgment warrant. Upon the making of a recommendation by the Board of Managers, it shall cause a record of its proceedings,
including the evidence, in such matter, or a copy thereof certified by its
secretary, to be filed with the Clerk of the Supreme Court. The Supreme
Court shall thereupon appoint a time for hearing thereon, under such rule
as it may prescribe, and take such action and enter such judgment in said
matter as it deems just and proper.
(d) Nothing in this act shall limit or alter the power of the courts of
this state to disbar or discipline the members of the Bar as this power at
present exists or may hereafter be given.
(e) No general rule or regulation of the Board of Managers shall be
effective until thirty days after adoption thereof (and approval thereof by
the Supreme Court, if the same be a rule of professional conduct and penal
in character) and promulgation thereof by mailing a copy thereof to each
member of the State Bar as his name and address appear on the roll of
licensed attorneys to be kept by the secretary of the Board of Managers,
and the affidavit of the secretary to the effect of such promulgation shall be
conclusive as to the time and manner thereof, which affidavit shall be filed
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in the office of the clerk of the Supreme Court after such promulgation is
completed.
(f) The Board of Managers shall by rule fix the time and place of the
annual meeting of the State Bar, and the manner of calling special meetings
thereof; determine what number shall constitute a quorum, and adopt rules
for the conduct of the business of the State Bar assembled in convention,
for the appointment of committees of said State Bar, the assignment of such
committees to appropriate tasks, and the dispatch of business by them.
(g) The Board of Managers may publish, or cooperate in the publication of such periodicals, pamphlets, and studies for the membership of the
State Bar as it may from time to time see fit, either on its own initiative
or in conjunction with any institution so authorized.
(h) The Board of Managers shall have authority and power to purchase,
hold, sell, encumber and pledge real and personal property and to receive
gifts, donations, bequests, and devises in furtherance of the purposes of this
act, and all such property shall be held by and in the name of the Board of
Managers in trust for the use and benefit of the State Bar.
Sec. 7. Meeting of the Board of Managers. On the second Monday in
September of each year the Board of Managers shall hold a meeting at the
State House, Indianapolis, Indiana, at which meeting it shall choose a president, president pro tempore, and such other officers and employees as it may
by rule provide. The Board of Managers shall be called in meeting at least
once each year in addition to its September meeting, at such times and places
as the president may appoint; and it may prescribe rules for calling, organization and conduct of such meetings. A majority of the members of the
Board of Managers shall constitute a quorum.
Sec. 8. Repeal of inconsistent laws. All laws or parts of laws inconsistent or in conflict with the provisions of this act are hereby repealed.
Sec. 9. Saving clause. If any provisions, clause, or sentence of this
act shall be declared void, such declaration shall not annul nor render inoperative any other provision, clause or sentence.
A BILL for an ACT concerning attorneys at law and practice of law.
Section 1. Be it enacted by the General Assembly of Indiana: The
Supreme Court of Indiana shall, from time to time, adopt and promulgate
such rules and regulations as the Court may see proper:
(a) Defining the practice of law.
(b) Prescribing a code of ethics governing the professional conduct
of attorneys at law and the practice of law.
(c) Establishing practice and procedure for disciplining, suspending,
and disbarring attorneys at law.
(d)
Organizing and governing a bar association of the attorneys at law
of this state to act as an administrative agency of the Supreme Court of
Indiana for the purpose of enforcing such rules and regulations as are prescribed, adopted, and promulgated by the Supreme Court under this act,
providing for the government of the State Bar as a part of the judicial department of the state government, and for such divisions thereof as the
Supreme Court shall determine, and requiring all persons practicing law in
this state to be members thereof in good standing, and fixing the form of its
organization and operation.
(e) Fixing a schedule of fees to be paid for the purpose of administering this act, and rules and regulations to be prescribed, adopted, and
promulgated hereunder for the collection and disbursement of such fees.
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Section 2. When and as the rules and regulations of Court herein
authorized shall be prescribed, adopted, and promulgated, all laws or parts
of laws in conflict therewith shall be and become of no further force or
effect to the extent of such conflict.
Section 3. If any section, subdivision, sentence, or clause of this act
shall be held invalid or unconstitutional, such fact shall not affect nor impair
the validity of the remaining portions of this act.
Report by Special Committee on Meeting of Amnerican Bar Association.
The 57th Annual Meeting of the American Bar Association held in Milwaukee in August last was attended by forty-eight members from Indiana;
this State stood seventh in the number in attendance.
President Fox, James R. Newkirk and the writer were the Indiana
Delegates to the Conference of Bar Association Delegates.
Some of the matters and reports coming before this Conference had
to do with:
1. National Bar Coordination.
2. The development of a better cooperation between the press and
the bar to improve the administration of justice in the courts, and to enlist
the support of the press in the National Bar program.
3. Judicial Selection and Tenure.
4. Extension of the use of the Rule Making Power, and the Organization and Work of Judicial Councils.
5. State Bar Integration.
Time will not permit anything but a summarization of the progress
reported in only a few of these subjects.
The National Bar Program. One year has elapsed since the adoption
at Grand Rapids of a plan to invite all the local and state bar associations
in a unity of effort (a) to improve the criminal law and its enforcement,
(b) to advance the requirements of legal education, (c) to stop the Illegal
or Unauthorized Practice of the Law, and (d) to better. the methods for the
selection of judges and to improve the conditions of their tenure. At the
Milwaukee meeting there was added to this plan a fifth objective, viz:
"Enforcement of Profession Ethics"; in respect to which each local and
state bar association is expected to make a careful study of its present disciplinary procedure with a view of suggesting improvements therein.
It was the general concensus that much good had been accomplished by
and through the National Bar Program; that for the first time the attention
and study of many lawyers had been crystallized upon the vital proposals
for the improvement of the administration of justice and the advancement
of the position and influence of the legal profession.
The desirability of the creation of a judicial council in each state for
the continuous study of the judicial system and of procedure and practice
and their results, is no longer a matter of controversy in the American Bar
Association; that is an accepted fact; instead the discussions have to do
chiefly with the functioning of these councils and- the results produced by
them. The report of the Indiana State Committee on Governmental Economy
on the Administration of Justice in Indiana, prepared after a study of the
work of courts and court officers of less than one year, and published in the
last issue of our Law Journal, has presented to the profession and the public
some startling facts; that report leaves no room for controversy about our
need for a permanent council or commission to gather and present to ihe
people the facts as to the operation of our judicial system.
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State Bar Integration. The need of a strong unified bar is rapidly being
accepted by the profession in each state. Since the year 1919 there has been
a steady progress in the acceptance of State Bar Integration; each legislative
year has brought in new accessions; there have been no losses or recessions;
the facts disclose that an atmosphere of controversy always attends the
adoption of these state bar acts, but after their adoption there is general and
widespread conversion of the profession to the support of the acts. State
Bar Integration by legislative act has been accomplished in fifteen states.
In Missouri and Illinois integration has been accomplished through judicial
order of their Supreme Courts.
The Act which has received the most attention recently is that of the
State of Kentucky, which has avoided the usual habit of setting forth the
provisions in great detail; it simply directs the Court of Appeals of Kentucky
to promulgate rules for the organization and government of the bar.
Another most significant development of the year happened in Missouri,
where the Supreme Court in the Richards case held that the regulation of
the practice of the law is one of the inherent powers of the court, and where
the Supreme Court has adopted rules which cover every phase of admission,
bar organization and discipline. It is believed that within a few months
there will be bar integration in the State of Ohio by rule of the Supreme
Court.
One attending a meeting of the American Bar Association comes away
impressed with the tremendous interest of the profession in all these proposals for the improvement of our judicial system; the bar of the nation
is sincerely in earnest about these proposals for improved methods in selecting our judges, for restoring to the courts the rule making power, for
improving and cleansing the bar, for securing a better enforcement of the
criminal law and for reducing the alarming volume of crime.
And in conclusion it should be noted that President Scott M. Loftin of
the American Bar Association is in this issue of the Indiana Law Journal
making an appeal for a more numerous membership from the lawyers of
Indiana; the American Bar Association represents the finest traditions and
the most progressive interests of our profession; every Indiana lawyer ought
to covet membership therein, and it is to be hoped that the response may be
most general.
Report of Special Committee on Revision of Statutes.
Mr. President, your committee to whom was referred the resolution
adopted by the State Bar Association at its mid-summer meeting with
reference to a revision of the Indiana Statutes, begs leave to submit the
following report:
It is quite evident that there is an urgent need for a general legislative
revision and co-relation of the statute law of this state. However, your
committee feels that this would be an inopportune time to recommend such
a revision, first on account of the fact that within the last year two pubfishers' revisions have been placed on the market purchased by the active
lawyers of the state, and secondly, on account of the cost of a legislative
revision.
We find that the sponsor of the resolution, introduced and passed at
the mid-summer meeting of this Association, had in mind the saving of a
large part of the expense of revision by having this work done largely
by committees and sub-committees of this Association. This Association
has no funds from which such cost could be paid and the actual work required for such a revision is of such character as that we could not ask or
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expect committees of this Association to perform this service without
compensation.
While your committee cannot recommend a statutory revision at this
time, yet the necessity for a complete legislative revision is becoming so
urgent that your committee believes that a committeee of this Association
should be appointed which should hold office for a period of at least three
years, which said committee shall give due consideration to the growing
necessity for a complete legislative revision of our statutes, formulate definite
plans for such revision and undertake to interest legislative authority in
such revision.
Committee on Criminal Jurisprudence.
The Committee on Criminal Jurisprudence had its origin by resolution
adopted at the annual meeting of the Association at Michigan City, Indiana,
on July 10, 1926. It is not provided for by the Constitution or By-Laws,
but is a special committee, authorized by the resolution. The committee
was originally authorized to draft a revision of the criminal code of Indiana,
or to propose amendments thereto. It was proposed that all recommendations
be referred to the membership and, if approved, were to be presented to the
General Assembly for enactment. The personnel of the committee has been
a changing one, but the thought has been the same. All lawyers agree that
criminal procedure in Indiana is in need of changes, from time to time, to
serve the ends of justice, and we are glad to report that some of the recommendations of past committees have been enacted into law.
The former committee recommended that this committee be instructed
to make a detailed examination of the Code of Criminal Procedure of the
American Law Institute and to advocate and support such portions of the
Code as are desirable in Indiana.
Your committee has considered the proposed code, as well as the proposed
acts drafted and adopted by the National Conference of Commissioners on
Uniform State Laws, and approved by the American Bar Association, and
recommends:
1. Uniform Criminal Extradition Act.
2. Uniform Machine Gun Act.
3. Act requiring Notice of Alibi to the State five days before the trial,
giving place, before the evidence is competent at the trial.
4. Act permitting attorneys and court to comment on the failure of
the defendant to testify.
5. Act permitting the State to pay witness fees to non-residents of the
county.
6. Act permitting the State to pay expert witnesses for their testimony.
7. Act providing for an alternate juror.
8. Act conferring power upon the Supreme Court of Indiana to make,
prescribe, enforce and promulgate rules of procedure in criminal cases.
9. Joint defendants in felonies as in misdemeanors shall be jointly tried
or shall have separate trials in the discretion of the court.
We recommend that the Committee on Legislation arrange for the introduction of bills embodying these recommendations in the 1935 session of
the Indiana Legislature, and that the membership, if it approves these bills,
be urged to support their passage.
Grievance Committeee.
Your Grievance Committee is forced to admit that it has accomplisfied
little since it assumed its duties a few months ago. It has, however, learned
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much by experience. It has learned, for example, to defend itself and the
Association against insulting letters of dissatisfied clients of Indiana lawyers.
For example, we have learned how to tell various collection agencies that
have forwarded petty claims to Indiana lawyers that we do not propose to
go to the far corners of the state at our own expense and find out why their
correspondents have not yet collected their accounts. If they are able to
show that collection had been made without remittance, we try to do something about it by mail, as, for example, by referring the matter to the
local bar association, if any. We find these collection agencies far less
reasonable than the nice old ladies who have employed Indiana lawyers to
secure their just shares of estates and who want us to tell them why distribution has not been made. In short, we have, we think, at least learned when
we are being used as an uncompensated agency by clients, many of them
unreasonable and inexperienced in legal matters, to supplement and punish
dilatory counsel of their own free selection. We are not trying to justify
dilatory attorneys. On the contrary we plead with such to report more
promptly, if only by a brief postcard. This would save your Grievance
Committee much grief. Then, too, we have learned in a measure to distinguish between those complaints that are founded on mere carelessness
and procrastination and those that involve some real breach of professional
ethics and duty. The proportion of the complaints received in the latter
class is gratifyingly small.
Upon consideration of the new complaints received during this administration and of the rather voluminous files of undisposed of complaints to
which we fell heir we are forced to admit the impossibility of performing
the duties of a Grievance Committee effectively under the present law for
the punishment of unworthy members of the Bar and under the present
organization of the Bar of Indiana. This is because:
First, your committee is wholly without funds, even traveling expenses.
Hence, we meet only during such meetings as this. Obviously it is impracticable to call together the members to sit in judgment on any case involving
an extended hearing. It would likewise be an imposition to ask any member of the committee to investigate firsthand, in a foreign city, the facts of
any complaint.
Second, by-laws of our Association are quite cumbersome in the procedure prescribed for disposition of a given case. To follow that procedure
in each case that appears to merit investigation would involve weeks of time
and expenditure of considerable sums from the pockets of the members.
Finally, most of the attorneys complained of are not members of any
Bar Association. We are without power even to reprimand such without a
complicated formal hearing, and it is questionable what, if any, effect such a
reprimand might have under present conditions. In serious cases that might
justify expulsion from the Bar the state law involving a jury trial must, of
course, be followed. Such procedure, of course, involves weeks or months
of time in preparation and trial. If any member of the Association is willing
voluntarily and without compensation to undertake such services your committee will receive him with open arms and put him to work.
These conditions can mean only one thing. If our Bar in Indiana is to
maintain itself in public estimation and respect we must be given the means
of punishing our erring brothers without wholly neglecting our private
practices and bankrupting ourselves.
Your committee is unanimous in the conviction that the solution of these
problems lies in the enactment of an effective integrated Bar bill by our
General Assembly. The measure presented to our last legislature would have
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accomplished much besides furnishing the means of performing services
that your Grievance Committee now admits its inability to perform. We
think that if it accomplished only that it would be justified. Certainly we
are concerned with accomplishing more than good fellowship among the
members of our profession, listening to learned addresses, and the publication of a law journal. The inspiration and pleasure that comes from these
accomplishments of our Association justifies this organization. We cannot
stop there. We must protect the public against the wrongful professional
practices of unworthy members of the Bar whether or not they belong to this
Association. We cannot effectively do that under our present organization.
An integrated bar appears to us as the answer.

The Place of The Lawyer in American Society.
CHARLES M. HAY4-

When your President wrote me, extending to me a very cordial invitation
to address you, he informed me that it was his desire to have me make a
speech in a lighter and perhaps somewhat humorous vein. He said that he
had already planned to have ofne heavy speech, and that he did not think the
audience would be of such calibre as to be able to stand more than one of
such character during the course of one evening!
Since I received the invitation, however, I have learned something of my
associate on this program. I have been advised that he is not only a learned
and profound, but also a very entertaining speaker. In fact, I am led to
believe that he will deal with heavy matters in such an entertaining manner
as to impress you that he is speaking in a lighter vein. I have therefore
decided to take upon myself the task of making the heavy and more or less
dull speech of the evening.
Having decided to make a learned speech, I have also decided to change
my subject, and whereas I announced that I would speak on the subject
"The Human Element in the Administration of Law,".l am now firmly resolved to speak on the subject "The Place of the Lawyer in American
Society." At least I am going to start on that subject, and if I find that it is
a little too deep for the audience, I reserve the right to switch back to the
announced subject.
You will observe, my fellow lawyers, that I have paid you and myselfin fact the entire bar-the compliment of assuming that the lawyer has a
place in American society. It is possible that in some quarters that assumption might be challenged, but even the purists and reformers of the bar,
who, particularly on public occasions seem to specialize in airing the delinquencies of the legal profession, would likely admit, despite all of the irregularities, iniquities and infamies with which certain of our weaker brethren
are afflicted, that the lawyer, as such, really has a place.
I realize, of course, that if we particularize and individualize, we must
confess that there may be some whose place is in jail; others on the street
(this is, indeed, the place for those gentlemen who are lawyers chiefly from
the hips down) ; others a place at funerals (the gentlemen who specialize
in pallbearing and tender ministries to the grief-stricken relatives of rich
decedents) ; others a place on the golf links, where the zeal for a low score
is mingled with fraternal and affectionate attentions to golfers linked up
with big business; others in the prep school; others-worthy gentlemen, it
* Of the Missouri bar.
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is true-in some other profession. But, using the term "lawyer" to characterize that individual who has selected the law as his profession, I contend
that he has a place, and I stand here now, ready to assert and maintain that
proposition in the face of all negation, objection or opposition!
There was a time in American history when the lawyer didn't have any
place. For instance, there was no lawyer on the good ship Mayflower.
Whether the absence of a lawyer in that little band was due to a surplus
of piety or a deficit of good sense, I am not historically advised. It may be
that it was in the endeavor to do penance for this disrespect of the legal
profession that our forefathers on the little Mayflower gathered themselves
together and entered into the Mayflower Compact before they landed, and
pledged themselves to respect and obey the rules and regulations they might
set up for their mutual protection and conduct toward each other.
The early colonists mistrusted and, in some quarters, proscribed lawyers.
"Nothing," says Charles AVarren, "in the early history of the colonies is more
striking than the uniformly low position held in the community by the members of the legal profession, and the slight part which they played in the
development of the country until nearly the middle of the eighteenth century." I am happy to note that )crhaps the chief reason for the hostility to
lawyers was the fact that many of the "lawyers," so called, were not lawyers
in fact but laymen who were adorned with that dignified term.
Heralds of Independence
Among the colonial lawyers there were many conservatives and tories.
Large numbers of them were unsympathetic with the spirit of protest and
rebellion against the mother country. But it is also true that the flaming
evangels of liberty and independence were lawyers. It was a lawyer who
hurled defiance at the crown and gave the colonists their battle cry of "liberty
or death." The hand that penned the Declaration of Independence was the
hand of a lawyer. Of the fifty-six signers of that immortal document,
twenty-five were lawyers. It is scarcely too much to say that the Revolution
itself was but a re-statement of the declaration of the lawyers in terms of
powder and lead.
CriticalPeriod
In the critical period following the Revolutionary War, lawyers were
among the most prosperous people. Historians tell us that they were so
prosperous as to arouse the envy and enmity of the people. But while taking
advantage of the confusion of the people to enrich themselves, lawyers
nevertheless furnished the leadership for the framing and adoption of a
new Constitution. They had led in the fight for independence. That fight
had been successful; but the lawyers knew, better than all others, that such
fine terms as "liberty .... "justice" and "equality" become empty and meaningless without a sound and stable government to give them life. They had said
in the Declaration of Independence that "to secure the inalienable rights of
men, governments are instituted." They knew that the frail government set
up under the Articles of Confederation was utterly inadequate to make the
people secure in their liberties. The lawyers saw the drift toward anarchy
and, seeing it, set about to check it.
Architects of Government
Lawyers led the march to Philadelphia in 1787. Of the fifty-five members
of the great convention, thirty-one were lawyers. Washington presided,
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Franklin beamed a benediction; but lawyers led the debates, proposed the
various plans, worked out the great compromises.
He who will live in history as the Father of the Constitution was the
ripe legal scholar and profound student of government, though never a
practicing lawyer, James Madison. He it was who brought to bear upon the
task committed to them the experience of the ages. It was he who conceived
the dual form of our government which we cherish as the safeguard against
the oppressions of over-centralization on the one hand and the anarchy of
decentralization on the other. This conception has been declared by John
Fiske to be "one of the longest reaches of constructive statesmanship ever
known in the world."
The Constitution as a whole, Fiske denominates "the Iliad, the Parthenon,
the Fifth Symphony of statesmanship."
Mr. Gladstone says that "just
as the British Constitution is the most subtle organism which has proceeded
from progressive history, so the American Constitution is the most wonderful work ever struck off at a given time by the brain and purpose of man."
Whether we agree with Gladstone that the Constitution was the invention
of the genius of that hour or consider it as the plucking of the fruit which
had been growing and ripening through the ages, the achievement fills the
world with awe and wonder.
Lawyers and Adoption of Constitution
I marvel not only that our fathers should have hit upon this plan-but
that they should have secured its acceptance and ratification by the people.
The difficulties in the way were stupendous. The country was sparsely
settled-the people widely scattered, the means of communication and information negligible-the masses were indifferent, only five per cent taking
any part; strong interests were antagonistic. If the conception of the plan
was the Iliad of statesmanship, its adoption was the Odyssey of practical
politics.
In this great battle, lawyers were again in the forefront. In a series of
articles which have been called the greatest treatise on government ever
written, Hamilton, Madison and Jay laid the plan before the people. In
the memorable conventions held in the colonies, the invincible proponents
of the plan were lawyers. While he, whose cyclonic eloquence swept the
Virginia convention with protests and arguments against ratification, was
a lawyer, Patrick Henry, those whose learning and logic Gibraltared the
Constitution against the storm were lawyers-Marshall, Madison, Pendleton,
and Randolph. The New York convention was the scene of a historic conflict. Alexander Hamilton was a member of the Philadelphia convention,
but took little part in its deliberations. After submitting a plan which
savored so much of monarchy as to meet with instant rejection, he left the
convention and returned only in time to participate in the closing scenes.
He signed the document saying at the time that no man's ideas could be
more remote from the plan than his own but he demanded to know whether
it was possible for a true patriot to deliberate between anarchy and convulsion, on the one side, and the change of good to be expected from this plan,
on the other. From this lofty plane he bore down upon the opponents of
ratification in the New York convention. Week after week, now with logic
as cold and piercing as steel, now with eloquence rivalling Webster's in a
latter day-always with courage unflinching and fervor unabating, he attacked the opposition until at length its leader was converted and a majority
won to his cause. It was one of the greatest forensic triumphs in the history
of the world. Thus, as lawyers were the heralds of independence, they
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were the chief workmen in laying the foundations of a sound and stable
government.
Builders of Governmental Structure
They were also the architects and builders of the structure erected on
that foundation. In my judgment the four master-builders of the Federal
Union as it stood at the beginning of the Civil War were Hamilton, Jefferson, John Marshall and Andrew Jackson. Hamilton and Jefferson stood at
the head of two schools of political thought-Hamilton believing in a strong
federal government and having little confidence in the rule of the people;
Jefferson trusting the people and fearing the excesses of centralized power.
After the Constitution in its original form was framed, Jefferson wrote
numerous letters from Paris urging the inclusion of a Bill of Rights. He
suggested ratification by nine states and withholding of ratification by the
others until a Bill of Rights was agreed to in the form of amendments.
While he favored the "preservation of the general government in its whole
constitutional vigor, as the sheet anchor of our peace at home and safety
abroad," he likewise favored "the support of the state governments in all
their rights as the most competent administrators of our domestic concerns
and the surest bulwark against anti-republican tendencies."
Was it not providential that in the youth of the Republic a disciple of
Hamilton should head the judicial department and Jefferson and his disciples the executive? Was it not this blending of the two schools of thought
that enabled the Federal Union finally to stand-strong to resist the storms
of decentralization and disunion, and shot through with the spirit of democracy! From the union of these two, sprang the Spirit of America. It was
this spirit that through the rugged Jackson, hero of the mob, flung in the
teeth of nullificationists the challenge "The Federal Union-it must be preserved." It spoke again in the deep tones of another lawyer who stirred
a nation with the cry "Liberty and Union, now and forever, one and
inseparable."
Tributes of Eminent Men
The contribution of lawyers as a class to the building of the Republic
has been paid generous tribute by eminent men. In an address to the
American Bar Association in 1910, Woodrow Wilson said: "Lawyers constructed the fabric of our state governments and of the government of the
United States and throughout the earlier periods of our national government
presided over all the larger processes of politics."
In 1888, James Bryce said: "For the first sixty or seventy years of the
republic, the leading statesmen were lawyers, and the lawyers as a whole
moulded and led the public opinion of the country."
In 1835, DeTocqueville said of the bar: "This party extends over the
whole community, and it penetrates all classes of society; it acts upon the
country imperceptibly, but it finally fashions it to suit its purposes."
Lawyers and the Civil War
I like to believe that lawyers did not bring on the Civil War. It was
not the result of anything written into the Constitution or woven into the
fabric of our government by lawyers. It was fought to cut out of the Constitution a provision written in by the hand of a special interest. Lawyers
distinguished themselves in the discussions of issues involved and in the
effort to effect compromises and adjustments to avoid war. As lawyers
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had conceived the plan of the Union, laid its foundations and reared its
structure, so it was a crowning glory of our profession that a lawyer should
mobilize the nation's forces to ballast the structure against the surging storm
of disunion.
Lawyers Since the Civil War
Prior to the Civil War, government drew into its service the country's
ablest lawyers. Since the war, business has made the stronger appeal.
While government, in this latter period, has paid modest and even paltry
salaries, business has offered fat and even enormous fees and emoluments.
In this era, lawyers representing great business concerns, although not
in government office, nevertheless exercised great influence on the course
and conduct of government. Their approach to government was by way of
We must confess or boast, as we will, that lawyers helped put
business.
business in government and to bring on the day when a president was moved
to say "The business of government is business."
In this era our industrialist lawyers specialized in discovering what business could do and what government could not do under the Constitution.
They found it constitutional for business to import and exploit cheap labor,
but unconstitutional for goverhiment to prescribe labor regulations. It was
constitutional for business to swell its income, but unconstitutional for government to impose an income tax. It was constitutional for business to
establish a monopoly, but unconstitutional for government to control it. It
was constitutional for business to invent and adopt labor-saving devices and
create an unemployment problem, but unconstitutional for government to
limit hours of labor and give more workers a chance to earn a living. It
was constitutional for utilities to organize holding companies and superholding companies to boost rates and to issue stocks and bonds without limit,
but unconstitutional for government to regulate rates and supervise the
issuance of securities for the protection of the consuming and investing
public.
In this period, the lawyer who could submit the longest catalogue of
things the government could not do to control and direct the processes of
society and business was heralded as a "great constitutional lawyer"; the
lawyer who dared to propose a program of business regulation and social
service under the Constitution was branded a "heretic," a "visionary," or,
perhaps, a "communist" or "bolshevist."
While all this must be said, we are privileged to recall that in this irldustrial era, there were lawyer voices calling for a recognition of the social
purpose of business and proclaiming that the Constitution was broad enough
to permit changes and extensions in the processes of government to keep pace
with the changes and extensions in the activities of business.
The names of the elder La Follette, Bryan, Theodore Roosevelt, Tom
Walsh, Borah, Woodrow Wilson and Franklin D. Roosevelt will be forever
identified with the fight to establish the right and power of the government
to supervise and control the conduct of big business in the interest of the
masses of men. They will be recorded as lawyers with due reverence for
the past, with knowledge of changed and changing social and business conditions, and with deep concern for the future well-being of their countrymen.
We may be justly proud of the contribution lawyers have made in framing, establishing and maintaining our government.
They thus have served their country in war and in peace, in times of
crisis and through the long stretches of unexciting days when public serfice
is more irksome but none the less important than in times of stress.' They
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have been the apostles of liberty, the prophets of independence, the architects of government, the pilots in the storm, the makers of peace and the
builders and conservators of the body of public opinion essential to the
maintenance of a sound, just and stable government. What lawyer can
acknowledge this heritage without gratitude or read this record without
exultation! As lawyers in every period of our history have assumed
leadership in solving the country's problems, so we must assume leadership now.
It is my conviction that there are three fields in which the service and
leadership of lawyers are demanded. Lawyers should assume leadership in a
re-study and perhaps a re-statement of the individual's relation to society
and government, in a re-study of our respective governments-local, state and
federal-and of their relations to each other, and in a re-study of the power
and authority of the Federal Government under the Constitution in the light
of modern social and business developments.
Individual Liberty
In our American conception, liberty is the right of the individual to do
as he pleases so long as he does not interfere with the equal rights of
others. But an individual act may be perfectly safe and harmless in one
state or condition of society and extremely dangerous or harmful in another.
Crossing a street or proceeding down a street at full speed, in a country
village 50 years ago, was one thing: crossing or speeding along a congested
street in a great modern city is another thing.
The closing of a dairy supplying a dozen families with milk is attended
with one set of consequences, but the closing of a dairy supplying a whole
city is attended with another set.
In a simple state of society, in a sparsely settled and developing country,
individuals do not need to be put under the same restraints and limitations
for their protection against each other as are required in a settled and highly
developed country and a complex society. "That government is best which
governs least" may well be the maxim of a new country, in which it is wise
to turn men loose and encourage them to explore, pioneer, settle, develop.
and conquer the country; but it is a very questionable doctrine in a settled
and developed country when individuals must be restrained from exploiting
each other.
The Supreme Court of the United States, in passing on a zoning act,
announced the principle I am contending for, in the following language:
"Regulations, the wisdom, necessity and validity of which, as applied to
existing conditions, are so apparent that they are now uniformly sustained,
a century ago, or even half a century ago probably would have been rejected as arbitrary and oppressive."
The United States Chamber of Commerce in 1931 said this:
"A freedom of action which might have been justified in the relatively
simple life of the last century cannot be tolerated today, because the unwise
action of one individual may adversely affect the lives of thousands. We
have left the period of extreme individualism and are living in a period in
which national economy must be recognized as a controlling factor."
Lawyers, of all men, should know that we have come to a time when
not fewer rules and regulations, but more; not less government, but more
government are absolutely essential properly to relate individuals to each
other so that each may have a square deal and a fair chance. We do not
want regimentation by government; neither do we want regimentation and
exploitation of one class by another. It is our task so to direct the course
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of society and government as that government may not go so far as to
"cabin crib and confine" the individual to the destruction of individual
responsibility and initiative, and yet far enough to make each secure in the
exercise of his rights and powers.
Local, State and Federal Government
We should re-study the relation of our various governments, local, state
and federal, and perhaps re-define their respective functions.
The representatives who met in the Constitutional Convention in Philadelphia, came from colonies widely separated from each other, measuring
the distance in travel time. The colonists lived in isolated communities.
Their sodial and business life was largely confined to the community's narrow limits. The government upon which they had to depend for their aid
and proctection was the local government. There were relatively few functions which a general government, under those conditions, would be called
upon to perform.
Since that day, science and invention have wrought revolutionary changes
in all realms and activities of American life. Improvements in transportation and communication have wiped out community and even state lines.
The whole country is the business man's trade territory. Criminals operate
on a national scale. Socially we have become one great neighborhood.
S.ocial and business problems arise in ever increasing number, which
can be dealt with only by the national government or by the cooperation of
the local, state and national governments.
The plea of the President, in his address to the Crime Conference, for a
thorough coordination of the enforcement agencies of all the various units
of government in dealing with the crime problem affords dramatic recognition of conditions as they actually exist today. Why theorize about local
self-government and state-rights in the face of problems which local and
state governments alone are utterly unable to solve. The feet of organized
society must be as swift and as unobstructed in pursuit as the feet of organized crime in the perpetration of crime and in escape from apprehension and
punishment.
Do not misundrstand me. I would not have us shirk local and state
responsibility. There is far too much of that now. We boast of our love of
local self-government and then too often fail to govern. We proclaim our
devotion to state-rights and then abjectly surrender state sovereignty. We
should preserve the dignity and efficiency of local and state government.
But conditions have forced the necessity for an increasing cooperation be-'
tween local, state, and federal governments and an ever larger assumption
of authority by the national government.
How to secure the measure of authority and efficiency demanded of government by modern conditions without undermining local and state governments and drifting into over-centralization of power in the national government is for the lawyers of America to determine.
Power of Federal Government
In this hour of trial, it is imperative, in my judgment, that we re-study
our Federal Constitution to determine what the government can do to promote the general welfare. We need an increasing number of "great constitutional lawyers" who, in the spirit of a John Marshall can find what the
Constitution permits. We need an American Bar Association less wedded
to the conception that the Constitution is but a frame in which to fix 'and
preserve a social or economic order whether right or wrong, and more
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persuaded to the view that it is a plan through which to organize the social
process for the establishment of justice and the promotion of the general
welfare.
In determining what the government can and should do in a time of
crisis, let us not forget Lincoln's searching question: "Was it possible for
me to lose the nation and yet preserve the Constitution" President Roosevelt evidenced the same conception of his duty and authority as head of the
nation when he was asked by Secretary Roper whether they should concentrate upon the crystalization of a definitely determined program which can
be put into effect immediately. The President answered, "Let's concentrate
upon one thing-save the people and the nation, and if we have to change
our minds twice a day to accomplish that end, we should do it."
I say to you that we have one problem alone on our hands, which must
be solved, or the Constitution will become a mere scrap of paper. I refer
to the unemployment problem. You can't preach the gospel of equal rights
in any country for 150 years, found a nation, build a civilization on that
principle, and then turn 10 to 15 million men out on the streets to beg or
starve, without trifling with a nation's life.
I'm not here to argue that the things now being done to solve that and
other problems are the right things. They may or may not be; but I am
here to contend that it is the duty of the lawyers of America to help find
and determine the things that can be done to set things right.
Ours is a fight to save the country-Constitution and all. Let us
remember that
"He who lets his country die lets all things die
And all things dying curse him.
He who saves his country saves all things
And all things saved bless him."

Investigation and Detection of Crime
GEORGE E. Q. JOHNSON*
It is a great privilege to address the members of the Indiana State Bar
Association. The program you have mailed me indicates a serious study of
the problems that we have as members of the Bar.
In my own State we have just had our first year under the "New Civil
Practice Act." Lawyers have gone to school. They are realizing their problems. This is the dawn of the re-created American Bar.
It has been my privilege to study a paper written by Mr. Wilmer T. Fox,
the President of your Association, on the subject of "The Proposed Indiana
Self-Government Bar Act." He has indicated in this article very clearly in
what direction progress lies.
This evening I am to discuss with you "Investigation and Detection of
Crime From the Prosecutor's Viewpoint." I had in course of preparation
some studies on this subject when I received the invitation of your President
to address this Association. Upon a further examination of this question I
found that it might not be entirely suitable for this occasion, and while I
intended to cover the subject briefly you will probably think that my subject
should properly have been "Administration of Criminal Justice."
* Of the Illinois bar.
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Never in the history of the American people has such stress been placed
upon the necessity of dealing with crime. The very fact that so much attention is being drawn toward the subject is significant of its importance. Much
progress has already been made, and I note with interest that it has been one
of the important subjects which you have discussed today. In my own
State we are making a study and a committee has been at work for some
time, and bills will probably be introduced at the next session of our General
Assembly. The proposals of the American Bar Association are receiving
great consideration, and while the deliberations of the committee, of which
I happen to be a member, have not been concluded, great progress is being
made.
One important thing to be borne in mind is that no matter how we amend
and change our criminal procedure and our criminal code nothing can take
the place of evidence, and from my own experience as a United States Attorney in the prosecution of more than ten thousand criminal cases through
the office which I held, and from my observation of the prosecution of criminal cases in our State courts my conclusion is that it is possible even under
the antiquated procedure which we follow to secure convictions in nearly
all cases where there should be convictions where the evidence has been
fully developed and where it is clear and convincing, with now and then a
notable exception which no statute could cure and which is largely the result
of a public attitude, and public attitudes are reflected in the judgment of the
average jury of American citizens.
We have made considerable progress in law enforcement. Things that
happened in my own city four or five years ago could not conceivably take
place now.
Today in Chicago it would not be possible for a swarthy denizen of the
underworld to sit in a prominent hotel where he maintained offices, where
groups of young men of collegiate dress and appearance came and went on
mysterious errands and where the whole world knew that the only business
that he conducted was the business of crime. Neither could bandit chiefs,
who for a time gave our fine city an unenviable reputation, maintain their
strongholds. They constituted for a time invisible government which made
its own laws and executed its own decrees. This was my problem as United
States Attorney-when I undertook the duties of that office eight years ago.
More than seven hundred men were murdered because they had violated
the code of invisible government. This is a black page in the administration
of criminal justice. The interest of the police at that time did not extend
very far beyond making a card index of the murders, though the metropolitan
press frequently commented upon why the murders were committed and
what particular organization of bandits had committed them.
These lawless bands even engaged in warfare. One bandit chief on a
late afternoon organized his followers who departed with a cavalcade of
cars, stormed the stronghold of another bandit and riddled it with volleys
of machine gun bullets. They. had forts with barred windows and steel
doors with slits for rifles, trap doors by which unwelcome visitors could be
dropped into a basement room, revolving floors fixed upon pivots under
which to hide and to secrete contraband and arms, and cunningly devised
tunnels disguised with secret panels from which escape could be made.
. Within my own experience men were murdered because they talked to
me and appeared as witnesses before grand juries.
In other cases the homes of witnesses were bombed, homes of public
officials were bombed, and even homes of jurors were bombed. In a single
case of U. S. v. Piazzi, et al., six of the defendants were murdered, and
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eight of their associates, some prospective witnesses, were killed before I
could bring the case to trial.
When the leaders of invisible government, engaged in the business of
crime, met sudden and violent death, as they frequently did, gorgeous
funerals with silver coffins and truckloads of flowers marked the event. In
some instances blocks of bands blared. Wax effigies of the deceased appeared in the procession, garlanded with roses, and in one instance a bereaved and saddened member of the band sent a floral tribute of the value
of $10,000.00.
Men in public office attended the funerals. They shook bands with these
well known criminals in public, even if they were surrounded by desperate
looking men with their right hands in bulging pockets. Some times they
were honorary pallbearers. A bewildered public looked on at these bizarre
proceedings, sometimes with amusement and sometimes with indignation,
but finally with a deep and burning anger.
There was an alliance between this motley crew and corrupt politics, and
the decent element of the city felt its helplessness.
With the corrupt or inefficient law enforcement officer prohibition was
the alibi. Though these criminal bands engaged in prohibition violation for
profit, it was not their only source of profit, for the more degenerate elements
among them dealt with narcotics. Many of them conducted houses of
prostitution, and vice to them was enormously profitable, running into huge
sums of money, and then there was gambling from which came a stream of
gold which, together with the other sources of income, provided the sinews
of wa , made them a power in corrupt politics, furnished the sluggers and
the killers for the violence which occurred on election days. When the
leaders finally went to prison it was not for the violation of state laws, or
for the murders they committed, but for the failure to pay income tax on
their profits to the government.
These same vicious elements are still a part of our city life and the life
of every great city, but they are no longer arrogant. Men in public office
no longer shake hands with them, at least not in public. When the police
meet them on the street they lock them up. They are being beaten, they are
defeated, their finances are gone, and that is not the least important, for in
my work as United States Attorney, I traced more than fifteen million
dollars into the treasury of these gangs, and that was but a small fraction
of the grand total.
This atrocious situation could find its counterpart in almost every other
large American city, the only difference being that it may have been less
spectacular and less open and flagrant.
These things could not happen again in Chicago. Trends are important,
and the trend is toward stricter law enforcement, for that today is the
militant attitude of the public, and attitudes are vastly important.
There are two great objectives to be attained: (a) the apprehension and
punishment of men who commit crimes; (b) crime prevention which, in
other words, means dealing with juvenile delinquency. The state possesses
the organized machinery for dealing with apprehension and punishment;
1, the judge; 2, the prosecutor; 3, grand juries, and 4, police. I will discuss
each of these briefly.
All of us realize how important it is in the administration of criminal
justice that the integrity of a judge on the bench should be above suspicion
and that his position should be so secured that he cannot be reached by the
grimy hands of corrupt politics. The selection of judges in our great metropolitan centers, particularly as it has worked out in my state, has not been
happy. More and more the opinion of the Bar is inclining toward an
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appointive judiciary. Many plans are being studied and considered. One
of the great objectives to the appointment of a judge for life seems to be that
if an unfit appointment should be made or a judge should so misconduct
himself as to subject himself to impeachment the process of impeachment
through the General Assembly, as provided for by our State Constitution,
is too political and is not judicial. My own judgment is that there should
be a disciplinary power over appointive judges and that that disciplinary
power should be vested, not in the General Assembly but in the Supreme
Court so that complaints could be filed much as complaints are considered
when a question of disbarment arises, and the right to file a complaint safeguarded so that a judge could not be harrassed. Without a capable and
independent presiding judge it is impossible to successfully conduct a criminal
prosecution.
Now what of the prosecutor?
The prosecutor's office in dealing with crime probably rises to the rant
of greatest importance. A corrupt or inefficient prosecutor will nullify all
of the work of an able and independent police department. It is necessary
that it be just as free from the demoralizing influence of corrupt politics
as the position of judge. In the large metropolitan centers great publicity
comes to the prosecutor. An inordinate desire for publicity has the same
effect upon a prosecutor as an inordinate desire for whiskey has upon an
individual. There can be but few successful prosecutions when the evidence
to be adduced at the trial of an important case has been printed in the
newspapers, and this is usually the greatest sin of every prosecutor's office.
The prosecutor must be able to select capable assistants who will work
as juniors until they understand a criminal trial and the importance of
making a record. I have had a very great experience with this, and the
greatest pride I feel in the record that my office made while I was United
States Attorney is that in the many important cases that we tried there
was only one reversal of an important case, and that by the Supreme Court
of the United States on the construction of a statute.
A reading of opinions of courts of review shows an alarming number of
reversals of important criminal cases, which in most instances are never
retried. This leads one to the conclusion that in some cases there was the
grossest ignorance on the part of the assistant who tried the case, or fosters
the suspicion that error had been planted in the record deliberately. This,
as much as any other one factor, has led to a suspicion on the part of the
public that our courts are not to be trusted, when our courts are utterly
helpless in the face of a record containing such glaring indiscretions on the
part of the prosecuting attorney. This situation is worthy of the attention
of the Bar Association, and, while in my State there has been a very great
improvement, the record over the years is not one to be proud of. I shall
discuss the prosecutor in connection with police co-operation.
There is much discussion of the grand jury system. There is one school
of opinion which proposed it be abolished. This opinion I cannot share. If
the prosecutor understands how to make use of the powers of the grand
jury, his office will become a. terror to evil doers.. Sometimes we illustrate
an important question by citing experience, and, without any desire on my
part to discuss my own achievements, I should like to illustrate my point by
citing the experience of my office in that respect.
One of the great advantages of the grand jury is that it is secret. In my
own experience, dealing with Federal grand juries numbering more than
thirteen hundred citizens who served, I found that secrets could be preserved
and well preserved by that body.
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Among many cases that it became necessary for me as the United States
Attorney to prosecute while I filled that office was one against a well advertised criminal by the name of Al Capone. Despite attempts that were made
by Government officers under the advice and with the close cooperation of
the United States Attorney it was practically impossible to secure direct
evidence against him or the many other men who were engaged with him
in these lawless activities. I finally determined to make use of the income
tax laws to reach these desperate men. This well advertised criminal had a
number of partners, each of whom had been previously indicted by Federal
grand juries, brought to trial and convicted by my office. He alone remained.
We were investigating him for income tax violations. He kept no bank
accounts, he kept no books, he signed no checks; he dealt only in currency.
Evidence of the handling of huge sums of money, running into many millions
of dollars, was at hand, but the evidence to connect him with it was largely
circumstantial, and the difficulty of proving profit, as was necessary, out of
these numerous activities was almost unsurmountable. After an exhaustive
investigation, which took Government agents all over the United States, the
outlines of a case had been made. We then began presenting the facts to a
Federal Grand Jury which sat for three months. Every man and woman
who had ever had anything to do with the defendant Capone or his associates was summoned before that grand jury--more than two hundred witnesses. They came from many states. They had been located after great
difficulty. They represented a cross-section of the underworld. Prostitutes
and their kept men, and men who conducted the business of prostitution,
gunmen, gamblers in large numbers, men engaged in prohibition violations,
all passed in procession before this grand jury. Each of these witnesses
was examined with great care and their testimony taken by a court reporter
and reduced to writing. After the completion of this grand jury testimony,
with the evidence already at hand, an indictment was returned, and by this
means we forged a chain of circumstantial evidence link by link about the
defendant so that it was possible to secure his conviction upon the trial.
I cannot conceive of any agency of the State that is more important than
a grand jury. It is the only arm of the prosecutor when it comes to the
investigation of frauds and a type of violation that is ordinarily outside of
police routine.
In my work as United States Attorney it became my duty to prosecute
a number of public officials, among whom were a member of the General
Assembly, a member of the City Council, a member of the Board of Assessors and a member of the Mayor's Cabinet, and also contractors who had
constructed public improvements for various municipalities.
In the investigation of these public officials the grand jury was the great
weapon that we made use of. Thus, before'that body came the head of a
large business enterprise and testified that he had paid $42,500 which went
to a member of the Board of Assessors to save eight times that amount in
taxes. One public official had $600,000 income on a $9,000 salary.
Then there were the ghastly frauds that were perpetrated upon the public
through contracts for public improvements. For the purpose of making a
computation I have selected a group of twelve contracts which came under
my observation as a public official. There were many others equally bad,
and the only conclusion I could arrive at was that the frauds perpetrated
upon the public were staggering. The cost of doing this work, according
to Government auditors in round figures was $1,388,987.00 and the profit
resulting from this work, according to contractors books, was $2,264,000.
A single contract with a small municipality for $138,000 represented a profit
to the contractor of $125,000.00. This form of thievery was made clear

PROCEEDINGS OF THE MID-WINTER MEETING

by grand jury investigation, aided by competent investigators. The investigation of this type of crime is the most difficult of all. Immediately when
the prosecutor moves records are destroyed. The loss to taxpayers is
enormous, and yet the men who perpetrate these crimes do so with brazen
daring, secure in the immunity which comes from the destruction of evidence.
-In one instance a contractor, who was also a public official, in the heat of
summer burned the important records. What went into the fire I do not
know, but it must have contained things which generated great heat for the
evidence upon the trial showed that it burned out the grates under the
boilers.
While you are considering the question of new legislation, I should like
to make a suggestion of legislation which I have proposed for my own state,
namely, that there be created a bureau of audit and public accounts; that
they have authority by law to prescribe uniform systems of accounting for
the State and all subdivisions of local government; that the books of contractors and sub-contractors who construct public improvements be made
public records for the period within the statute of limitations, to be open
to inspection and audit by this commission, and by order of court to the
prosecutor's office for use before the grand jury who then could examine
the facts, and evidence would be available, and men who commit this type
of crime could be reached and punished. This would result in savings running into millions of dollars to the public.
We now come to the discussion of police. This is the weakest and most
vulnerable point in the entire scheme of the State for law enforcement.
Without evidence, all fails. While the prosecutor has the grand jury, it must
be aided by men trained in the art of investigation.
The average tenure of a chief of police in Chicago in a thirty year period
has scarcely averaged two years. Here lies the major problem in law enforcement, a competent investigating force which will deal with a competent
and honest prosecutor's office with mutual confidence, for the investigating
officer is not efficient unless a well trained prosecutor follows the course of
the investigation and advises with the officer in charge in an important criminal case. When I use the term "police" I mean all peace officers, including
the office of sheriff.
My own opinion is that the office of sheriff as a law enforcement office
has become in most instances obsolete. I know of no sheriff's office that
is competent to deal with modern crime, and my judgment is that the
office should be reduced to that of service of process and the custodial care
of prisoners. For the investigation of crime we must depend upon a modern'
police.
We Americans are all obsessed with the idea of Home Rule. Crime has
no knowledge of home rule. It does not respect city, county or state boundaries. All of these imaginary lines are an advantage to the criminal and
an obstruction to the law enforcement officer.
How are we to make progress in the face of all of these difficulties in
the investigation of crime? I think the answer can best be found in setting
our police departments up and treating them as we have treated our health
departments, with the same independence and with the same freedom from
political interference.
The average city police department in this country contains many fine
men. I never cease to admire their courage. For red blooded courage they
excel the police forces of any other country; but the whole system is honeycombed with politics, and unfit members who constantly betray the dep.rtment.
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Let me illustrate: a very powerful figure in the underworld, a member of
the Capone gang, who now happens to be sojourning in a Federal penitentiary, had been indicted. His was the conniving brain and he was the
corrupter. While active in Chicago, he was evading arrest. The Acting
Chief of Police had made up a list of public enemies, and it was the plan
of the Police Department to arrest these evil men wherever found upon the
city streets. The Police Commissioner's statement was that he was the
only one who knew of the names on this list. He had not published it to
the Police Department. He had it in his desk, and, as I recall, there was
only one carbon copy, which he had. He was an honest and efficient police
officer and his word was not to be doubted. Government officers received
advice that the defendant they were seeking to arrest was ill and was in a
certain room in an hotel, which was named. Immediately they went to this
place armed with a warrant. They obliged the hotel employees to unlock
the door. The bed had been recently occupied but the defendant had fled.
They searched the room, and hidden in the bedclothes was a list of the
names of the public enemies which included his name, prepared by the
Acting Chief of Police of Chicago, which be had not published or sent to
the Police Department and of which he alone had knowledge; and yet, it
was in the possession of this underworld leader. I cite that as an illustration of the difficulties under which capable officers in a police department
labor by reason of betrayal of their own plans.
We must consider the attitude of the public which is of tremendous
,importance. I think we must concede that in the average American mind
there is a distrust of police. There is rebellion against discipline such as
the old world knows it. There is an independence of spirit that will not
brook interference, and we, as members of the Bar, if we are to make real
progress in the field of law enforcement, must aid in the education of the
public to a proper understanding of these problems.
I want to suggest to you a picture of a capable law enforcement agency.
A state police body welded together in one great organization with all
of the police bodies in the counties and municipalities; swift cars to transport
armed men from point to point, a radio station transmitting orders and
communicating information; a mobile force of expert investigators unknown
in the community where they are to operate, to work their way into gangs,
worm out their secrets, frustrate their plans, destroy their sources of income,
which is but another word for destroying their power. You may say that
this is difficult. I do not believe it is. I have no patience with the cry of
home rule. We do not have home rule in war. Crime has no respect for
the boundaries of cities, counties or states. We do not recognize home rule
in an attempt to control the spreading of contagious diseases, and home
rule has no more place in the control of crime than it has in the control of
contagious diseases. I am arguing for a principle, and not the details
of a plan. I am sure of this, that until some comprehensive plan of this
character is worked out, we are not going to be able to gather the kind
of evidence which will be required to catch kidnapers and bank-robbers, and
to convict them when we do catch them. Neither will we get the evidence
by which to convict gunmen who commit murder for hire. Tremendous
use can be made of a State Bureau of Criminal Identification. A properly
coordinated plan for fighting crime should place the Attorney General of
the state at the head, and his powers should be extended for that purpose.
I should also like to touch upon the close cooperation there should be
between the prosecutor and the investigating officer. Many times the prosecutor is at fault. If the prosecutor regards with indifference the earnest
effort of a police investigator, usually there are poor results. But if the
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prosecutor will enthusiastically enter into the details 'of the investigation
and cooperate with the investigating officer, point out to him the evidence
he must procure, usually there is a fine result. My observation has been
that many times the greatest resonsibility for the failure of a case has rested
upon the prosecutor rather than upon the police. These two great agencies
for law enforcement must coordinate their work, each in their proper field,
to obtain a satisfactory result. I have seen cases lost because of this failure
to coordinate the work of the prosecutor and the investigator. I have
seen brilliant victories in court due to the initiative of the prosecutor in
inspiring the investigating officer to unusual effort to procure evidence which
would close the gaps in the necessary chain of proof.
I wish to emphasize so far as the police force is concerned one of the
outstanding weaknesses, and that is the personnel investigation and supervision. Theoretically it exists, but under conditions where it cannot succeed.
Every police department should have a personnel unit which has no relation
to the officers of the police department. The personnel of this unit should
be unknown to them. In no other way can the corruption that exists in the
police department be rooted out. In no other way can unfit officers be
separated from the force. Nothing so destroys the enthusiasm and morale
of police officers or investigating officers as to know that corrupt men
in the same organization are attempting to thwart their efforts. It is demoralizing for honest men to work with crooked men. The crook in police
work must be trapped, just as the criminal is trapped. Well trained personnel officers can do this work.
Weaknesses of character develop in all walks of life from bank presidents
to messengers. In so large bodies of men as there are in a police force
of a great city, coupled with many temptations, many men will fall. They
must be discovered and weeded out.
The police department must be free from the control of men who wish
to use it politically. No service can be successful that is lacking in pride
and lacking in tradition. We must build back to this highplane by a process
not of revolution but of evolution, and unless we do that many of the
millions of dollars we appropriated for police work will be wasted. I have
no patience with defeatism. I have no patience with men, or any one, who
says that "honest men cannot be found." I have no patience with any one
who says that a thing cannot be done. It can be done. Moreover it is not
difficult. Moreover, an aroused public sentiment demands that it be done.
An angry public will not be brooked. Every honest and militant citizen
is for this. He pays his money in order that these things might be done.
He is entitled to have it. It is his right. The boundary between honesty
and corruption is broad and plain. The boundary between inefficiency and
courageous efficiency is broad and plain. All we need to do is to separate
those who do not want to work on the right side of the boundary. That
can be done. Let us be through with this disgraceful tolerance of evil
conditions. This is a job worthy'of the best men who ever tackled a job of
this kind, and it can be done successfully.
I now come to discuss public attitude. This enters into every phase of
the situation we have discussed tonight.
There is just one power in America that is irresistible, and that is the
power of a crystalized public opinion. It is the duty of the Bar to educate
public opinion, to guide it, and to help it understand.
I have stated earlier that the attitude of the public is deflected in the
minds of jurors. In our great cities, due to vicious conditions which I have
described this evening, the psychology of fear is prevalent. That is also
reflected in the verdict of juries.
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I want to cite for you briefly from the records of the Criminal Court
of Cook County the facts in an outstanding criminal case to illustrate my
point. In sunny Italy Father and Mother Genna had seven boys, six of
them came to America. They were familiar with the law of Mafia, and
each prospered and resided in a very attractive part of the city. But they
did their business in "Little Italy," where the law of the Mafia hissed
and coiled like a cobra. The business was the manufacture of alcohol.
They were also expert blackhanders, and each had special talents that
were put to use along different lines. Angelo, one of them, had a poolroom
in the Nineteenth Ward, and the people there could remember twenty-five
recent murders. Angelo, however, was indicted for only three of them, but
never was convicted. They were allied with the gangsters and criminals
whose names had become known around the world, and it was not long
before they engaged in quarrels, and one after another went the way of
these men and died by the hand of assassins.
One day Police Officers Walsh, Conway, Olson and Sweeney were driving
on a west side boulevard, when a car dashed by them, and they i ccognized
one of the Genna brothers, Mike by name. They gave swift chase, and the
speedometer of the car indicated 73 miles per hour. When they finally came
along the side of the fleeing gangster and brought the car to the curb, police
officer Olson stepped out and said, "What's all the hurry about ?" This
question of Olson's was answered by a full charge of slugs from a sawed-off
shotgun, which literally blew his face off. At the next shot Officer Walsh
,fell dead, and Officer Conway fell with a bullet in his breast. Officer Sweeney
was left, and as Mike Genna fled he fired and wounded him fatally.
Scallici and Anselmi, two of the worst "killers" and "gorillas" ever known
in American criminal history, fled, throwing their guns away as they ran.
Police reinforcements -came, and the red-handed murderers were finally captured on a street car which they had boarded.
Indignation flamed high, and an outraged public cried out that the blood
of these brave police officers must be avenged. It was expected that justice
would move swiftly. The red-handed murderers were important to powerful
figures in the underworld, and invisible government moved with greater
sureness and greater swiftness than organized society, and its orderly process
could do. Rumors were soon rife that a $100,000 defense fund was being
raised. Black-hand letters came to merchants, and to others. "You must
give $5,000.00."
Henry Spingola, a newly fledged lawyer, a brother-in-law of the Gennas,
had given $10,000 at first. No one could forget the festivities of the sister's
wedding, with the three thousand guests bidden to witness the social prestige
of one of the Gennas, the huge baskets of flowers, a wedding cake that was
twelve feet high, and that weighed two thousand pounds. For some reason
the brother-in-law did not meet all of the demands, and he was put on the
spot and died. As the police figured it, nine men died who had not come
across readily enough on this emergency, when it was necessary to replenish
the coffers of invisible government.
The trial dragged on. Witnesses identified the killers. The jury gave
the two red-handed killers each fourteen years. The Supreme Court reversed
this judgment as a travesty upon justice.
A second trial for the murder of Police Officer Olson came on with the
same evidence; 787 jurors were passed before the panel could be completed.
There was no courage in the hearts of the men who were called as jurors
to sit in judgment upon these red-handed killers, and they knew how to
duck and evade with ready formed opinions. And that trial resulted in a
verdict of "not guilty."
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Police Officer Sweeney, who shot Mike Genna, and was one of the
principal witnesses against Scallici and Anselmi, had his house bombed and
his life threatened frequently. After the fiasco in the Olson trial, the Walsh
case was tried a second time, which lasted six days and resulted in a verdict
of "not guilty." As Scallici and Anselmi walked out free men, the widow
of the murdered Police Officer Walsh, wrung her hands and cried out, "I can
do nothing more. Look at the crowd outside waiting to shake hands with
the men who killed my husband."
In another courtroom on the same day was enacted another scene. Thomas
Christianson, a police officer, had engaged in a quarrel with the keeper of
a speakeasy saloon, and in a drunken fit of anger had shot him. On this
day he was sentenced to the penitentiary for thirty-five years to penal
servitude.
In Cicero, ruled a great power in invisible government who was known
as Al Capone. He gave a great banquet in honor of the police killers,
Scallici and Anselmni. It was said to have cost $20,000.00. The two
gorillas were the guests of honor, and as the spirit of his guests rose higher
and higher, champagne bottles were opened with pistol shots.
Thus did invisible government celebrate its triumph over the forces of
organized society, because invisible government could inspire this great fear.
Let us now consider crime prevention. Where do the men come from
who engaged in the business of crime? To say that they are products of
penitentiaries is true. But it does not tell the story. We must go back
to the plague spots that the easy conscience of the American cities tolerate,
that we call "slums."
The greatest source of crime is in evil conditions. To demonstrate this,
all you need to do is to look over the social surveys and find in good communities no delinquents, and in the slum areas tragic figures which tell us
that more than half of the boys become delinquent.
The evolution from juvenile delinquency-(if not arrested) is as rapid as
the physical growth of the boy. Soon he is as ambitious to be a "BIG
SHOT" as your boy in normal ambitions wants to "succeed you in some
profession or vocation. So from petty thieves and stick-up men he advances
in his career, usually interrupted by short terms in a reformatory or a
prison. During this process of advancement in what he has chosen now
definitely as a vocation, he has seen his fellows convicted and sentenced
to long terms of imprisonment; he has seen some caught with the blood
of those killed fresh upon them-suffer death at the hands of the law. Thelaw is unpleasant-it is something to be avoided, but it is one of the hazards
of the business of crime. All the time he has a feeling that this law that
he ducks and evades is somehow not for all. He has seen how it has been
evaded, and above all, he has seen how the "BIG SHOT" has gotten by.
This-he has seen, and this he has heard, and this thing that he knows
that the law is not something rigid and hard as steel-it is somehow pliable,
and you can avoid being impaled upon its sharp prongs if you have the
"know" and you are on the "in."
He has seen big funerals bf "BIG SHOTS," where gunsmoke and flowers
mixed. He has seen the "BIG SHOTS" in their 16-cylinder cars. He has
seen then in public, surrounded by their henchmen, with right hands in
bulging pockets. All the time he has known that the law was not for those
who are "BIG SHOTS," and all his life his ambition has been to attain
that state. No amateur in Hollywood is more eager to bask in the light
of a film star, than is the young criminal to bask in the smile of a "BIG
SHOT" in the game.
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And so through a process of elimination-through murder--one day he
is a big shot. He has friends. He is in corrupt politics. He makes political
contributions to corrupt politicians for his own very definite purposes.
In the past, in our own city when the police with the fury of the press
beating down upon them for failure to bring to justice the perpetrators of
some daring and outrageous crime, put out a dragnet filling police stations
with the scum of the city streets, the "BIG SHOTS" were always conspicuous by their absence. This was immunity-and immunity is the highest
state of the "BIG SHOTS."
Now, money comes to the "BIG SHOT." He has an organized business. True, a business outside of the law. He is in the business of CRIME.
He is protected by the underworld police force whose work it is to kill-who
kill with a blast of fire from a machine-gun, or who stalk the prey as the
hunter in the jungle and lie in wait to kill, so that the victim has no chance.
So now in this business the "BIG SHOT" needs money. Great greedy
hands full of money! In BIG BILLS. Money from narcotics; money
from gambling; money from booze; money from the musclemen who muscle
in on honest labor unions.
There are no refinements. They dealt in the souls of women in terms
of dollars; keep books and recorded profits so ghastly that I shrink from
reading the figures. And in all the years that "BIG SHOTS" have come
and gone-coming up, are the recruits from the areas of delinquent boys,
filling the gaps made by murders, filling the gaps made in their ranks by
police bullets. Hundreds of deaths, and hundreds of unsolved murders.
This is not Chicago-this is every large American city.
The answer to the whole thing is quite simpl6. Take the easy money
out of organized crime, and it will wither up and die like a sunflower that
is plucked out by the roots and exposed to the sun. That is all there is to it.
Whenever we make it inipossible for organized crime to make money,
that is going to be the end of it. Without money it is powerless.
Every vicious criminal on our streets today, in the main, represents the
delinquent boy of ten years ago.
I think I have stated the problem for you. The remedy is in our own
hands.
We, as members of the bar, can and should lead. Then the real men
and the real women of America, when they understand, will act, and act
intelligently and courageously. Good judges, good prosecutors, honest and
efficient police, care of juvenile delinquents, and then the greatest of all-an
appreciative and militant attitude of the public.
This should be America's answer to the crime problems.
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